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BEFORE THE HON’BLE NATIONAL GREEN T RIBUNAL,
WESTERN ZONE BENCH (WZ), PUNE

APPEAL No. 32 OF 202

J}‘Rigr He. -262‘{;“‘0
J.B. Guest House through Manager/Proprietor, C/o., o _=xp- Dt

o 27102/12029 <

Isabel Fernandes & Lawrence Fernandes

. And

Goa Coastal Zone Management Authority & ORS.... Respondents

AFFIDAVIT IN REPLY OF THE RESPONDENT 3 (COLVA
CIVIC & CONSUMER FORUM) TO APPEAL

I, Judith Almeida, aged 68 years r/o 257/1.Bagdem, ward 3, Colva,
Salcete, Goa, Indian National, President of the Respondent 3

Organisation, do hereby solemnly affirm and state as under:-

1. I have-gonc through the averments made in the Appeal and
have fully understood the contents therein. At the outset, it is
submitted that the contents of the present Appeal are denied unless
specifically admitted herein or are matter of record. It is further
submitted that the present Appeal should be dismissed, as it is

entirely devoid of merits.

o8 The above titled Appeal has been filed by the present
Appellant Mr. Lawrence Fernandes herein challenging the

Order/Directions dated 11.10.2022 passed by the Goa Coastal Zone
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Weanngerment Authiaity agring 13 MAa L B Guasse fanis ﬂi;rm:;gﬁ :
ity munager/propricier Clo Tsabel Fernandes. 23 Me Lowroned
Fernandes both #'s/o Hano, 108, Ambeasir, Sernahating Calva,

Kaleete, Gon,
PRELIMINARY SUBMISSIONS

3 In the inslant case the primary question for the consideration
of the GCZMA related to the legality of the existence of 2 structures
ie. ‘J.B. Guest Housc® and onc outhouse on Sy. Ne 123 of
Adampoi of village Scemabatim, Salcete Taluka. Goa [Hereinafier
“subject plot”]. While other questions including nature of
mundkarial rights were considered by the G.C.Z.M.A ., ultimately,
the impugned demolition order 11.10.2022 was passed by the
Authonity as it concluded that “the Respondent failed to prove that
his structure is legal and constructed prior to 19917, In coming to this

Conclusion, the Authority noted the following:

a. No documents or approved plans were produced to show
that the 2 structures were situated on the subject plot e,
Sy. No. 12/3 of Adampoi of village Sermabatim in NDZ
of CRZ-11I;

b. No documents were produced to show that the 2

structures were in existence prior to 1991;

©

Form I and X1V of the subject plot does not reflect any

existing structure thereon;

)15
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g
d. Swrvey Mlan (refer page 77 of Memn attached o the Sals
Deed dt 030772011 of the subject plot dosg oot

mention/reliect any standing structures thereon,

¢, The outhouse was ordered to be demalished by the
Village Panchayat in its Meeting dt. 15.06.2009,(refer

para 4 page 49)

{. No approvals produced from any Departments for

extensions/alterations of stnictures;

All of the above points establish without a shred of a doubt that
there were no structures existing on the subject plot Sy. No. 12/3
of Adampoi of village Scrnabatim, Salcete Taluka, prior to 1991,
and accordingly, the G.C.Z.M.A. has rightly passed the impugned
demolition order seeking the removal of the 2 structures erected
without permissions in the N.D.Z. of C.R.Z Arca of Scrnabatim

village.

BRIEF FACTUAL BACKGROUND

4. This is a casc of SMWP 02/2006 which was assatled before

the R1 Authority during which the Appellant has not produced any

authorized Conversion Sanad, permissions, licenses trom the
nvironment Development Council (EDC), Goa State Committee tor

@loastal Environment (GSCCE), GCZMA, Town and Country

5. The said first party Isabel Piedade Fernandes filed a first application
secking declaration as a Mundkar and was declared as Mundkar of

I1.No. 108 in Sy. No 71/9 in Ambeaxir of Sernaabtim village vide

M
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Declaration Judgement dt, 30.11.2012 IM/MUND/DECT./ 712010,
The Form 1 & XIV of the same Sy, No 71/9 states * % Right
acquired under Section 16 of Mundkar Act and Section 17 is

applicable . Annexed is a copy of the Judgment dt 30.11.2012

alongwith the form I & X1V ag Lixhibit A-1 Colly

6. Ms Isabel P Fernandes  filed a second application followed by a
Restoration Application dt. 05.11.2009 and 14.07.2015 respectively
under the Mundkar Act 1975 (o (he Mamlatdar of Salcete
IM-INI/MUND/Decl/Reg/Colva/1/2010 in Sy. No. 12/3 of Adampoi
» Sernaabatim using the same 11, No. 108 of Ambeaxir in
Scrnabatim village which is cvidence that it was used only to
circumvent the law (o bring legality to the illegal structures and
hoodwink the CRZ Notification (refer to page no 171 of Memo).
The Purchase Application filed on 24.10.2018 has been dismissed
for default on the part of the applicants on 04.07.2022 Annexed

as Exhibit A-2 arc rclevant pages of the Roznamma/order.

7. Annexed as Exhibit A-3 is a copy of the form I & XIV of Sy. No
12/3 it is noted that under the heading of “ Un-Cultivable arca” the

s Isabel P. Fernandes in Sy. No. 12/3 of Adampoi, Scrnabatim
village, Salcete.

8. A complaint dt 17.12.2018 was filed in the office of the

Collector South Goa who dirccted the Dy. Collector (Revenue) to

conduct an inquiry Anncxed as Exhibit A-4 Colly .is a copy of

2
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complaint dt 17.12.2018 & the report dt 18.01.2019. the Report

concludes “ ... ... .. The Ld. Mamlatdar has satisfied with the

ingredients as required under Iaw but it is not known whether

the applicant was in possession of the dwelling house as on the

appointed date which is 12/03/1976 as there is no evidence

produced by the applicant for the said claim. The Ld. Mamlatdar
has considered the No objection given by the landlord and came
to the conclusion in appreciating the material evidence on record
and thus erred in deciding the possession of dwelling house as on
appointed date. The decision given by the Jt. Mamlatdar as per
the Judgement and order in the said Mundkar case can be

reverted back to the Appellate Court i.e. the Deputy Collector
and SDO »,

9. Annexed as Exhibit A-5 is the reply received under the RTI

Act 2005 from the VP Colva, dated 13.03.2024 . Point no 3 states
that House tax records are not maintained as per survey numbers
however H.No. 108 stands registered in Ambeaxir ward at
Sernabatim village and no such records found in Panchayat records

pertaining to H.No. 108 at Adampoi, Sernabatim.

G- ﬁg’?a’ A\ 10. A letter issued by the Village Panchayat of Sernabatim,
. %,

g He. .zsz'f‘;\o anelim, Colva & Gandaulim dt 03.05.2008 which states that the

£xp. Dt.: .

27:3"212c:29 . .No. 108 situated at Ambeaxir, Sernabatim was transferred to Smt.

Isable Fernandes in the year 2000-2001 I say that the present subject
property is in Adampoi, Sernabatim.(refer page 154 ofMemo)

11.  The present Appeal is filed by the Second party ie Lawrence

Fernandes Power of Attorney holder for Ms Isabel Fernandes who

purchased the property through a Sale Deed on 03.07.2011, and the

7
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plan attached does not show any structure in the property. Ms Isabel
P. Fernandes acted as the confirming party. Mr. Lawrence Fernandes
appeared throughout the hearings before the R1 Authority but hid the
fact that a Sale Deed was effected. Tt was this Respondent (original

complainant) who obtained the Sale Deed under RTI Act 2005 and
produced the same before the G.C.Z.M.A.

12.  The D.S.L.R Survey plan of No 12/3, Sernabatim village dt
21.10.2009 produced by the Appellant in their Sale Deed (refer page
77 of Memo) does not show any structure in the property purchased
and highlighted in survey no 12/3 of Sernabatim village.

PARA WISE REPLY

13.1 state that am not replying to each and every statement and
averment made in the Appeal No. 32/2023, and nothing may be
deemed to be admitted unless the same is specifically admitted
herein but should be treated as though the same has been set out

seriatim and denied and disputed specifically.

14. With regard to para 3, the reliance placed by the Appellant on the
30.06.2017 order declaring Mundarship on Sy. No. 12/3, village

Sernabatim cannot be accepted, as the said order has been set

aside/ordered to be decided afresh by the Dy. Collector in 2019 [See
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15. With regard to para 7, the answering Respondent craves feave to
rely upon documents on record in this Appeal and produced along
with this affidavit to show more than sufficient material for the
G.CZM.A. in the current order choosing to disagree with past
reports.

16.While the term of the GCZMA expired and the matter was placed
before the Committee to decide on CRZ matters as per Notification
No. GCZMA/CONST/05/STE/98 dt 03.08.2016 before the said

Committee, the meeting was adjouned.(refer para 3 page 43)

17.1 say that GCZMA in the meeting held on 26-10-2018 has differed
with the findings of the Inquiry Report & stated that no case number
was mentioned in the order of Mundkarial declaration. (page 44 para
3)

18.With regard to para 10, it is explicitly denied that the structures

forming the subject matter of the impugned order were constructed

prior to 1991, and the contents of paragraph 3 of this Reply are

reiterated. The following facts also bear mentioning in support of

- this Respondents’ submissions that no structures existed on the
subject plot prior to 1991:

a. 1 say that Form I & XTIV which shows the Occupant as Mr
Rui Aguiar only in Sy. no. 12/3 does not mention nor show
any structures and this is corroborated with the 2006 DSLR
map confirming that no structures including ‘ancestral’
house existed prior to 1991. The structures constructed are

thus ‘illegal & unauthorised’.

7% 8
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C.
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C,

I say that no approved plans tfrom GCZMA & Town and
Countty  Plamning Department(TCP),  no - Completion
Ovder tvom TCE, construction lieences/Occupancy from
the Panchayat no conversion Sunad is submitted to

substantinte the legality of the structures.

I say that during joint site inspection on 14-05-2013 by
Expert Member of Respondent | (GCZMA) observed that
additional structures & additions have been crected &

Panchayat could not produce any permissions.

[ say that in PT Sheet No. 11 of Sernabatim village the
legend shows that the buildings shown in beige mapped in
2006 were new buildings and further large extensions in
orange color between 2006 and Feb. 2022 carried out by .
B. Guest House without any permissions . Annexed as

Exhibit A-6 is a copy of the coloved P.T. Sheet No. 11.

[ further say that on 02-09-1998, aftcr 1991, Dy. Collector
through Casc no. LRC/Illeg-Conv /57/98 stated that the
structure is illegally converted and constructed and failed to
show the permissions obtained under Land Revenue Code
1968, (refer para 1, page 45 of Rl order dt 11.10.2022
survey records do not show existence of any structures in

sy.no, 12/3.(refer page77 of Memo)

I say that on 22-10-2007 GCZMA had issued Show Cause
notice to owner Ms. Ruth Aguiar, referring to illegal
structure in sy. No. 12/3 & on 12-11-2007 she replied

having no objection for demolition. 1 say that illegal

o
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P

structure - were  not  demolished as per order dated
02-09-1998 of Dy. Collector and also by GCZMA despite
owner Ms. Ruth Aguiar having  no objection, thus

encouraging further illegalitics.

19.With regards to para 11 - 15, 17, 18, of the Appeal, I state
that the order dt. 30.06.2017 referred to by the Appellant to
claim mundkarship rights on the subject property has been
sct aside by Dy. Collector (Revenue) in terms of the order
dt.18.01.2019, and the Ld. Dy. Collector has directed the
Dy. Collector & SDOs to decide the matter afresh. In such
circumstances, with the Dy. Collector finding fault with the
30.06.2017 order and directing the issue of mundkarship to
be decided afresh, there is no question of any mileage/right

being sought to be drawn out of the old 30.06.2017 order.

20. With regards to para 25 of the Appcal, the submission of
this Respondent with regards to the order dt. 30.06.2017 in
para 19 above are reiterated. Apart from the 2017 order
(which is reverted back to be decided afresh), no approved
plans or documents have been produced by the Appcllant to
show the existence of the 2 structures on the subject plot
prior to 1991.

21.With regard 21:- (i) T say that Isabela Fernandes was
registered & declared as a lawful Mundkar vide case
no.JM-III/MUND/DECL/7/2010 on 30-11-2012 of H. No.
108 in sy.no. 71/9 at Ambeaxir, of Sernabatim Village for

an arca of 500 sq.mts of Sernabatim village by the
Mamlatdar as per Goa Mundkar Act, 1975 & she had
purchased H.No. 108 vide case no, JM-11I/Mund/C2/2/2013

7z
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on 29-04-2013. I say that during hearing before Respondent
1 (GCZMA), second Judgment dated 30-06-2017 was

produced by Isabel Fernandes again declaring her as

Mundkar in Case no.

IM-IVMUND/Decl/Reg/Colva/01/2010 of the same H.
No. 108 in sv.no. 12/3 of Adampoi, Sernabatim village. 1
say that the cause title was missing on the Judgment dated (
refer page 157). 1 say that on 30-10-2018 the GCZMA
directed to produce the purchase order but only application
was submitted. [ say, fearing the fraud of declaring
Mundkar twice, Mrs. Isabel Fernandes as well as owner
Ms. Ruth Aguiar stopped appearing in the Mamlatdar Court
& application for purchase was dismissed for default on
part of Applicant. . _~ --—= _ -~~~ - Assuch, I
say that Mrs. Isabela Fernandes is not owner of the so
called H. No. 108 in sy. no.12/3 Sernabatim village. T say
that Judgment dated 30-06-2017 of Mundakrial rights
towards H. No. 108 in sy. No. 12/3 within NDZ of CRZ -
IIl is an attempt to hoodwink the Authority and this
Hon’ble Tribunal to show that the structures existed prior
to 1974/1991.

(i1) I say that on 17.12.2018 I filed a complaint to the
Collector South Goa. The contents of para 9 of this Reply
are reiterated and are not repeated to avoid redundancy

22. With regard 1o para 20:- I say that structures constructed in

sy. no. 1273 were illegal & unauthorized and were ordered
to be demolished by the Dy. Collector, The contents of para
21(i) of this Reply are reiterated and are not repeated to
avoid redundancy.

P

O
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. GROUNDS :

A
1 .

B,

With regards to Ground A the same is denied . The order is

just and reasonable. as the structures are illegal with no

official documentary evidence produced to justify existence

oft authorized structures in Sy, No. 12/3 of Adampoi in
Sermabatin village,

With regards to Ground B: The order dt 30.06.2017 of
Mundkarship was sct aside by the Dy. Collector Revenue
i order dt 18.01.2019 as the order dt 30.06.2017 was not
decided on merits and had to consider all  the
documents/evidences and thus erred. Further, the said Ms
Isabel P, Fernandes® Purchase application has been
dismissed for default on 04.07.2022 as applicant did not
appear before the Mamlatdar to pursue the case. The
present Appellant purchased the property bearing Sy. No
123 of Sernabtim village through a Sale Deed dt
03.07.2011 and automatically loses any rights under the
Mundkar Act 1975.

With regards to Ground C: Authority has considered the
written as well as oral submissions made by the parties and
the material on record and the analysis of the Points of
determination and concluded that the Appellant has failed
to produce any official document or plans to prove that his

structure are authorized/ legal and constructed prior to
1991.

. With regards to Ground D: The Appellant has no right to

carry out commercial activities in an illegal structure in the

NDZ of CRZ - 111 in violation of the CRZ Notification.

R
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With regards to Ground I3 There is enough material on
record to show why the GCZMA differed, this Respondent
craves leave to refer to the same.

With regards to Ground F: The Appcllant has not provided
cvidence that there is provision in the Mundkar Act 1975
whereby an applicant can show residence in two different
places at the same time in order to obtain Mundkarship

rights. This was a fraud committed to hoodwink the CRZ

Notification.

- With regards to Ground G: Since no order was

communicated pursuant to the meeting held in 2018, the R1
was well within the law to change its mind after new
evidence was placed before the Authority which proved
that the structures were unauthorized. This Respondent
craves leave to rely on para 35 of the Judgment dt
02.03.2022 in WP 406/2021 Annexed as Exhibit A - “JThe
Appellant is put to strict notice for using one House No 108

in two difference survey nos of the same village.

28. 1 therefore submit that the Appellant has not produced any

authorized documents to show that the structures existing in
sy. no 12/3 of Adampoi in Sernabatim village of Salcete are
legal. The structures have been constructed in violation of
the Environment Protection Act 1986 and the subsequent
CRZ Notifications and hence Environment Compensation
must be imposed after all the structures are demolished and
the land restored to its original state. For all these reasons, it
is submitted that the R1 Authority in its impugned order dt
11.10.2022 order rightly passed for demolition... no reliefs

o
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/5
are warranted (o be granted in favour of the Appellant, as
sought in this Appeal,

I do hereby solemnly verify the contents of paragraphs 1 to 27

and grounds A - G are true (o my knowledge and the

content of paragraph 28 is legal submission which I belicve

to be truc.
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IN THE COURT OF goryy MAMLATDAR 111 OF SALCETE AT MAR
Case No. JM-III/MUND/DECIJ/7/2010

‘ o Smt, Piedade Isabel Fernandes alias Isabela ' s |

Fernandes alias Piedade Fernandes,'

w/o late Antonio Felipe Fcrnandes,' 5

aged 64 years, housewife, |
R/o H. No. 108, Ambeaxir, | Lo
Sernabatim, Colva, Salcete Goa.
o 5 '
é#ﬁ? ‘ V/s |
L5 Ty

5- r l Smt. Zemirg Crasto,
e

{

%

...... applicant

* L, /o late Anthony Santan Dias, ‘

.- RB/oH. No.29, , o ‘
PN Utorda, Majorda :
HEA PjO. Salcete Goa. s

I"

|
|
. . : g I
Salcete Gog, : o " :

113., Mr. Romano Leao Dias,
—~ ,’ S/o said late Anthony Santan Dias
Bl {  R/o “Golq Fields”, 3rd Floor, ‘ ;
| Flat Nos. 7 & 8, Colva Beach Road, ! :
- Colva, Salcete Goa. : ‘ : ’
'4. Fr. Bartolomey Dias . C ;
- S/o late Anthony Santan Dias, : o
658, Fatorda,'Margao Gpa. A T
S. Mr. Fidelis des Merces ‘ias, ‘ ! o i
S/o said Anthony Santan Dias,
With address at “Goldm st”, 2nd floor, ;
. Flat No. 3, vakola Pipeline Lane ' !
oA G ¢, Mumbai 400 055 -

- 2

vl ; Ty
3 )~ R
2 /t.::* i
-~ 7 e
il
45} “rs L
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‘ Py VB s 50



233

2
6. Mrs Covoling Apuine,
D/o Authony Santan Dina,
R/o OER, Fitorda,
Margno Gon,

~—
o

. Respondents

{
4

JUDGEMEN T

This shall dispose off application for declaration and registration

| i IS o

as Mundkar filed by the. applicant under scict.lrm 8A and 206(4) uf
Mundkar Act, !

I

In briel i is the case of the applicant LhzaL she is a Mundkar of
house bearing No{‘.lOB situated in the Property bearing survey No. 71/9
of village Sernabati l)clonging to the responglents. The saic house
consists of laterite stone walls with Mangalore tiles roofing. The dwelling
house was constructed by applicant her)latd husband with the
permission from late Anthony Santan Dias father| of the respondents
some over 35 years back and since than they| are residing thcre with
fixed habitation and continuously as mundkars. The said house has
clectricity and water connection. The house tax record stands in the
néme of applicants. The responmdent are duly Inotified and accordingly
respondent No. 6 remained present Personally and gag given ‘her no
objection by reply dated 14.8.2012. The oth¢r respondent remained
al’ﬁsen‘c and matter Proceeded ex-parte against them. ‘

I In view of no objection given by responq&entl No. 5 to allow the
aL')plication of the applicant the statement of the applicant and that of
rq'spondent No. 6 has been recorded. The applicant deposed by filling
affidavit in evidence reiterating therein al] the facts pleaded in her

my mind that said Anthony Santan Dias is owner of the property bearing
S. No. 71/9 of village Serna ati. The document at exhibit A-4, A-5, A-6
and A-7 proves that applicant is in fixed and continuous habitation of
the suit house bearing No. 108. The house tax ;
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g 3 = 7
A :
4 . lféceipt at exhibit A-g broves that the houge bearing No. 108 js in the
A Name of Isabela Fernandes who is applicant. The respondent No. 6 In her
/ ,.;.-?statement has stated that the property bearing Survey No, 71/9 wasg

o ¥ gifted (o her by her mother and ghe do not have o 1y objectior.i;:" to declare
e applicant gs Mundkar of house N, 108. To prove her idcn;ity she' also

o Produce on record election Photo identity cardj which jg gt cxhibijt
i %OWI/A. : :

Y

N The perusa] of the entjre Material in (] file ,’and:thc deposition of
dpplicant and Tespondent No. 6 it can pe concluded that applicant ig 5

: :_ggawful Mundkar of the suijt dwelling house Nog. , ’ ituated in the Survey
;i":"NO. 71/9 Of Vﬂla S .. & ? a p]icant gone un
" ';gﬁhaﬂ ' - In view of aboye

L, ‘,:§;-I pas

wd
=,

- No. 108 g 179 of Sernabat;
o village belo l/’ -’
! ' -
The name of th undkar register
Mmaintained by this ¢ '
Pronq’unced In the o
blven un c}n, tﬁis 30th day of
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ax s dinne s

" D400y
T
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GOVERNMENT OF GOA
Dircc(oraﬂc of Settlement and Land Records
Wi 2 ' _ PANAJI- Gon

Inward No. 30639
{P | Plan showing plots situated at
. Semabatim Village
Salecte Taluka .
R Vo * S.No./Sub Div No. 71/ 9,
= ' Scale 1:1000
}
\ !
2
i 8 4'—’”‘“} ‘
] x 2_.‘// : . * <
~ 9 ’ ; |
D ' b . \ ' ’
N\ ) l" IS \ l6 -
SURVEY No.71 }
[ ’ I3
) £ 3
i : 4
Computer Gmﬁd by: AJAY . ’ : . .
Todtecwucllcee
~ On17-08-12 i Compared by : 7,775«7
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A

1A 1000081 10260
\S 2 A
FORM 1 & X1Y. -

Dates;  16/12/2010 g st 90 9y Page 1 of 1
Talukn SALCETE Survey Mo, A
A HEE s
Villago Sormabatim Sub Div. No, ¢
g fyroer starr
Name of the Flold  Amboxie Tonure
st iy TEIT WY
Cultivablo Aroa (Ha Ars.68q.Mim) =TT 80 (1, o, =, 1f},)

Ory Crop Gardon _ Total Cullivabla Aroa

e Ay !1{}?" Khajan hor Marad et ap At

10K i XA ey :
0000, 00 .0 000,00, 00 0000.00.,00 0000.00,00 0000.,00.00 0000,00,00 0000.05.00

Un-cultivablo Ao (Mo, A 8q.Mt) s1ifitm i (3, sz, =@, 1)
Pol-Kharab vy wapar

Remarks @1
Class (n)  Class (b) Total Un-Cultivablo Aroa Grand Total -
7l () i} (%) wgor bV s Wl
OO0, 00,00 OO0 00,00 BOON.00.00 TR0, 05,00 _
Assossment : Re. 0.00 FOro me. 0.0 o Prodial o 00 Rent  oc 600
AT e R 1=z
5.No. | Name of the Occupant | Khata No. Mutation No, Remarks aT
HRAZIT wibr : [y i e it
T | % Pisdado Isabol Fornandos alias Isabola b 56020
Fornandos allan Pladado Fernandorn '
% Right acquired under Soction 18 of Mundkar Act and Soction 17 Is applicablo,
S.No. [Namo of tho Tenant i sl Khata No. | Mutation No. | Remarks
! qr) e e at vy
1 Ni|
Othor nghlﬂ AT W ’ Mutation No. Romarks
Name of Porson holding rights and naturo of rights: e st QT
I Bl MO T} i o W W
NIl
Dotallo of Croppod Area firmmareier srarr arsfier
your | Mamo oftho poda [oowen oo it uricood KA NI e o Tnans
mo e o avnna (v . -
EL] Cultivator ' N ) r'op' s Aron ar | frerhr
CIOUE AR | IVET ST Lo amtamn [l At Min - [EYNINCTEVTIN [
EiL L BCUTOR) 1 DR FORT T | 3. ane sl
Nil

Find of Report
Ffor any further Inquires, pleass contact the Mamlatdar of the concerned Taluka,

%‘U Yt orraleef Z o blefedd”
2%
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TYPED COPY OF ORDER DATED 04.07.2022

Date 04/07/2022

Matter called out None present for the applicant and respondent. Upon
perusal of the roznama it is seen that the applicants and respondents
are absent for past several hearings which indicates that the applicants

is not serious in pursuing the matter. Therefore the said application is

dismissed for default on the part of the applicants.
Pronounced in open court on this 4 day of July 2022.
Sd/-

04/07/2022
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"Undkarial Rights illegally obtained in survey number 12/... “https:/mail.google.com/mail/u/0?ik=cb6a8d 76 | 6& view=pté&sear...
"
- ExHIr)7 Z?—Q Cor
& 1 Grnall Judith Almeida <judith.almeida1707@gmail.com>
246

® Mundkarial Rights illegally obtained in survey number 12/3 as mundkarial

_rights already obtained in survey no. 71/9 of the same village of Sernabatim
In Salcete.
1 message

Judith Almeida <judith.almeida1707 @gmail.com> - Mon, Dec 17, 2018 at 12:36 AM
To: cols.goa@nic.in, gczma gczma <goacoastalzone@gmail.com>

COLVA CIVIC AND CONSUMER FORUM
H.No. 257/1, Bagdem, Ward 3, Colva, Salcete, Goa 403 708
Regd. No 268/09 Goa. Mob. No. 9823085206

Ref. No. CCCF/Coll-S/IGCZMA/122/2018-19. 17.12.2018

‘ To, S
The Collector, DM,

4th Floor, M.S.Admin Complex,
Margao, Salcete, Goa.

. The Member Secretary,
Goa Coastal Zone Management Authority,
15t Floor, Pandit D.D. Bhavan,
Porvorim, Goa.

Sub : Second Mundkarial right fraudulently obtained in another i.e 12/3 within 500m in sy.no.
71/9 of existing residential house of the same Sernabatim village, Salcete.

Ref : Documents annexed in support of Mundkarial rights false and misleading by Mrs. Isabela
P. Fernandes, needs a thorough investigation, dated 22.10.2018.

. Sirs,
Further to my complaint to the Collector South Goa under reference number CCCF/Coll-
‘ °S$/104/2018-19 dated 22.10.2018, calling for a thorough investigation into the documents

relied upon for obtaining Mundkarial rights by Ms Piedade Isabela Fernandes alias Isabela
Fernandes in sy. No. 12/3 of Sernabatim village, Weare hereby filing a fresh complaint to bring
on record that the same Piedade Isabela Fernandes alias Isabela Fernandes had earlier
. ’ obtained Mundkarial rights in Sy. No. 71/9 of the same village i.e Sernabatim, Salcete showing
mutation number 58025. Copy of Form | & XIV of both the survey numbersi.e 12/3 & 71/9 are
annexed as Annexure Al Colly.
It is evident that the documents and the house number 108 relied upon before the Mamlatdar
to obtain mundkarial rights were not relevant to survey number 12/3. The said lIsabel
Fernandes, the Power of Attorney including the owners, the Aguiars, of property bearing
survey number 12/3 have all lied under oath and must be severely punished for misleading the
authorities. The house number 108 actually exists in sy. No. 71/9 where Ms Isabel Fernandes
and her family resides and not in sy.no. 12/3. The State government is also cheated of revenue
- in the form of house tax as it now clear that there are two different structures in two different
survey numbers with one house number. '
The Goa Coastal Zone Management Authority has also been lied to and misled to believe that
the Structure in Survey number 12/3 existed prior to 1991 due to the Mundkarial judgement
produced by Ms Isabel Fernandes to prove that she resided in the so called residential house

1 of 2 Lo : 17-12-2018,01:27
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Mundkarial Rights illegally obtained in survey number 12/...

27

which has been operated as a Guest house since 2011. The Village Panchayat has repeatedly

filed affidavits in the Hon’ble High Court in SMWP stating that J.P. Guest house was certified as

house number 108. The election rolls of 1988 and the village plan told the true story that the

house existed within the village and not near the Sernabatim Beach. All records proved that
. the survey numbers on the periphery of Sernabatim Beach was a pristine area till the late

1990’s when illegal constructions mushroomed.

The Collector,D.M. South Goa is requested to immediately take action to stop the purchase

application from being executed and the investigation which must include the fresh evidence

produced in this complaint must be jointly investigated and action be taken as per law.

The Member Secretary of the GCZMA is requested to also take action as per law for being

misled and to order the commercial activities in J.P.Guest House in survey number 12/3 be

immediately stopped and the illegal structures be demolished.

Thanking You,

Yours sincerely,

¥ o
Qli’f/lmé,t@f &
e

Judith Almeida

‘ 2 attachments

0 Form | & XIV Sernab 12 of 3.pdf
117K

k| Isabel Form | & XIV sy no 71 of 9.pdf
— 118K

%Mﬂg%
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IFFICEK OF THI COLLECTOR & DISTRICT MAGISTRATE ‘
HOUTII GOA DISTRICT
Matanhy Saldbnha Adminintrative Complex,

Room No: 338, Revenue Branch, Margao- Goa, -

Phone Ni: 08422794081 Ifax Not 0832- 2704402 IEmall: dyerey-nouth.gon@nic.in |
No. 42/1/201 7/Mun(l-’l‘cn/RIEV/I’!}rt~l/ '

Date: - 18/01/2019 ;

J|{ EPoORrRT
ii : :

‘I'he| Collector of South Goa District vide Note No. 4/11 (27729) 2018-QVS
. dated 13/1172018 has directed undersigned’ to conduct detailed enquiry and submit
findings 1h respect of petition [filed by Judith Almecida, Secretary, Colva Civid &

Con:_:umcr Forum, Colva, Salcete — Goa. Accordingly, the records and proceedings of
the case No. IM-UIIMUND/DEC & REG/COLVA/1/2010 Were called.

"
~

g Applicant Isabela Fernandes , r/o. F. No. 108, Ambecaxir, cm'a_batim, Salcete —
’ Gon, has filed application dated 05/11/2009 under Section 8-A dnd 29(4) of the Goa,
Daman &{Div Mufidkar (Protection from eviction) Act, 1975 dnd prayed  to declare
her as mundkar of {lic Opponent and also prayed to enter her ndme in the Register of
Mundknrs! under Sef:tion 29(4) of the Mundkar (Protection from Bviction) 'Act, 1975.

A.“ "f :‘;; 3
55 R
54.1i

1;’_‘
L

. " . 2
Uy .t ‘i jigr L
Hose X0 BREA PR i

It ig her case
No. 12/3 bf Scrmals
Opponent, The appl

The applicar
Aguiar Apts.,NIO ]
QOriginally the dwe
ol the applicant wi
made up of laterite
is made up of cocor
been looking after
by the applicants to

The applica

that the dwelling house is situated in the pr perty bearing survey
atim village of Salccte Taluka and the propérty is owned by the
icant along with her family are residing there ps mundkars.

t stated that Mr. Rui quiar, major, lan&l rd, r/o. Flat No. .10,
'ost, Dona Paula, Panaji — Goa, is the Bhatkar of the said property.
ling housc was constructed by the husband

ind the brother-in-law

h the permission of the oppon:nt. That the 3
stone and mud walls in roof covered with ma
yut rafiers. Although the applicant’s husband zJ
he said property over the years, presently nd
the Opponents. ‘

t stated that the said dwelling house is electri

meter stands in thel name of the applicant. the house tax was be
the applicants brother-in-law before the Village Panchayat of Sc
death of the brothei-in-law of the applicant. Earlier the house ta
f the applicants ‘
applicant land the applicant fulfills all criteria to be registered an
of the omIoncnt.

aid dwelling house is
ngalore tiles. The roof
nd brother-in-law had
services are rendered

fied and the electricity
ing regularly paid by
‘nabatim and since the
. was paid in the name

rother-in-law and now it is being assessed in the name of the

1 declared as mundkar

Thé applicant stated that access through ;hé"propci'ty of gpponent to proceed to

the main Lroad antl ‘also to use the well water'situated in the

{.surveyed
L; r‘ -
by LA !
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nder the|same survey number is utilized by the applicgnts
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: The "l‘»“"“-lml Stted i 1 Drthorsbnsdine ol gl applivant lyia disd Svithons
iy Wk bl W, thorotor gy wppliennt in thes wole momdiar of 1 Jlroperty
‘N?l\lin \ ﬁ\ll'\‘("\‘ N(\, 'u!r’.,‘ U"Hu“mlm”n' v ||"u". ,\.u'umg“' {ulvi,

OHOe Was Taned by the dalng My 11 of Halote 0 tha oppongnt it
Anulng whioh was voerkved by g O unlly mombor Wil on tha date af (isaring
one S Radoov: Ayl uppnn:nl bedbiro the Coug i il wne nppllostion st i thiat
the “l‘% onent hid oxplig o o LOS DN i Droducad th dogt) vert flomes, ‘[ hagoiilior
applivtt s e appliontlon| o Drlogg legand iy, ol opponem on tovocd, whifih was

; ’ wllonvedlt i the Notoos wape aned to them wn duly wovvad, ‘1o Wagd, 1Pakt A/,
cands e alsa plnced Iy the (i The Tegal heliy o apponent 1,u, Ranpondent Mo, |(a)
for N 'l““l‘nﬂ Qﬁnm““l(?(l “(“ maey of l((l)| (u)‘ (‘). (1), (h)' ind (“ und ”,ml, wideant
No, 1(1}) nnd Respondent No, I,l(u) Hed voply diged V077201 1 atitlogy thine

{

. the sald onse is fild hy‘lllm Applicant opzidnnt (e Iernpondentn 1o duulu‘m arid
" roglster them ny Mundkar of the houge bentlng 11, Mo, 104 nlong, witly the
i shrounding land both admensuring 395 KA, '

2. The sald houso 1a gltuated In the properly henrlng Allrvey No, , 12/3 of l{luun

Sermabating, within the Jurladlation of' Villnge Panohayal of Hornabatl,

anelim, Golva nnd Gandautim, ‘

3 'l‘]m said cnse was Initlally  Initinted againat the dend pergon Mr, [tul Apulur who

han expired yenrs ngo on 20,05, 1910,

Alter gettlig it o the notios of the Court the I/R% O the Retpondents are
brought on Jecond as L(a) to 1(1), !

P
»
-—
-

The L/R'& ol the Reapondents havo no objection to rbglnter and doclare the
Applicant ok thelr Mundkar In respect, of (he houses berjring 11, No. 108 nlong

‘ with the su rounding land boil ndmeannring 435 apantd. provided they do nol
\C interfere with the balance aren balonging (o the L/R'a of he Respondents,

-

=

The npplicant, her logal representatives, auccesaor, oxpeutorn, administrators
and nsslgnaJﬂlmll alto not alalm for any other ripht In thp future in the balance
property of the L/R's of tha respondents,

7. In view of tlle ubove the L/R'6 of the Reapondents hereby [give thelr no objection
provided the applicant her lognl represontativen, Juuummm'u. uxocutors,
administratos nnd ngaigns abldoen by the claunes montloned atpara 5 and 6,

The applicaht’s power of attorney  holder Mr, Luwrinee Fornandos  (iled
Alfidavitin cvidenru: and examined himsel € and produced the (ollowlng documonts

o bofore Court :
»s ? I Nm!m'izml copy of Powar ol Attorney duted 03/05/20106,

2. Original copy ol Survey Plan ol Survoy No, 12/,
3. Original copy of Form 1 & X1V of Survey No, 12/, P
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4. Notarized copies of House [Tax R. No. 57 dated 30/12/1997, R. No. 72 ddted
237771996 & Book No. 211 dated 16/12/2001.

S. Notarized copy of Certifichte from Village Panchayat Sernabatim, Vanelim
Colva & Gandaulim, Salcctd. g

Notarized copy of Electricity Bill dated 15/02/2016 & 24/10/2007.

_ 7. Xeré)x copy of Election Carli of the applicant i.e. Smt. Isabel Piedade Correia e
j . 'Ferr}andes.

’

- .\ . . .
After going through the reco rd, it is seen that there is enough material on recprd

to substanliate the claim of the aﬁplicant that she is mundkar of her dwelling house.

The Ld. Mamlatdar has satisfied v;rith the ingredients as required under the Law but it

is not known whether applicant} was in possession of the dwelling house as|on

- appointed Pate which is 12/03/1976 as there is no evidence produced by the applicant

. C for the said claim. The Ld. Mamlatdar has considered the No Objection given by the
O landlord and came to the conclusion in-appreciating the material evidence on recbrd

and thus e{red in deciding the possession of dwelling house as on appointed date.

SR TN

; The|decision given by the Jt. Mamlatdar@;-;'pe'r Judgment and Order passed in
i the said mundkar case can be reverted back by thie Appellate Court i.e. Dy. Collector
-and SDO. v s P oD e TEWE Ve o we |l ,

| . . 4 R o . (PareshNL'Fé;%CSSai)

- “Deputy Collector (Revenue)

- - L. ,- 3 " 4Qouth GOaDiStﬁchargao_
’C;, The Collector, S Lo AT .
YR South Goa District, Margao.
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5 Office of the Village Panchayat 7

£ 7 ' . .
}@ Sernabatim, Vanelim, Colva & Gandaulim
ﬁ Salcete - Goa Pin Code 403 708

Ph: 0832-2788485
Email: vpcolva@gmail.com

www.colvapanchayat.in
Date 13} 214

Ref. No.: VP/SVCG/ 261 ) Lo 23 ~ Loy

To,

Mrs.Judith Almeida

257/1, Bagdem,Ward No.3,
Salcete-Goa.

Sub: Application under Right to information Act 2005.

Madam,

With reference to RTI application dated 12.02.2024, requesting to furnish certified copies
of following information/documents in respect to H.No.108 issued to Isabela Fernandes or
Mr. Lawrence Fernandes or any other ,r/o Ambeaxir, Sernabatim, Please find furnished

the required information /documents point wise as under;

1.Provide Copies of the date on which the H.No.108 was first allotted to any of the
above referred personsin Survey No.71/9 of Ambeaxirm Sernabatim.

— H.No.108 ,situated at Ambeaxir Sernabatim first allotted in the name of Custodio
Fernandes from the year 1982-83 as per House tax records, certified copy of House tax

register from the year 1982-83 is enclosed.
2.Provide Copies of the Panchayat Resolution taken to issue the House Number 108 and

copy of House tax receipt.

- Panchayat body Resolution to issue House Number is not found in Panchayat records
,Certified Copy of House tax receipt dated 20/10/2021is enclosed.

3. Provide copies of the date on which the House No.108 was first allotted to any of the
above referred personsin Sy.No.12/3 of Adampoi,Sernabatim.

- House tax records are not maintained as per Survey Numbers, However H.No.108
stands registered in Ambeaxir ward at Sernabatim Village and no such records found in
Panchayat records pertaining to H.No0.108 at Adampoi,Sernabatim.

4.Provide Copies of Panchayat resolution taken to issue House No. 108 and copy of House

tax receipt:
-— Refer to information Point No.2.
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. Office of the Village Panchayat 5.
r"\ | Sernabatim, Vanelim, Colva & Gandaulim
Q' | Salceto - Gon Pin Code 403 708
" -4

(= Ph: 0832.2788485
Email: vpcolva@gmail.com
: www.colvapanchayat.in ey
~ Ref. No.: VP/SVCG/ o Dats 1) )MV

5. Provide information if the Village Panchayat of Colva (SVCG) Issues same House Mumber
to the same individual totwo different housesin the name of same person within the
Jurisdiction of one Village ,if yes provide copies of House tax recelpts of any in two such
individuals.

--- Panchayat does not issue same House Numbers twice In One ward and

same
Revenue Village.

Yours faithfully

Serr(agg\ég\%%g!n%(%?tﬁ%g Krﬁ!ﬁh)n
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IN THE HIGH COURT OF BOMBAY AT GOA

WRIT PETITION NO. 406 OF 2021

HOTEL SILVER SANDS, REP. BY ITS

AUT. DIRECTOR, DIGVIJAY GUJRAL ... PETITIONER
Versus
STATE OF GOA, THR. ITS CHIEF
SECRETARY AND 2 OTHERS ...RESPONDENTS
K kK

Mr. Nitin N. Sardessai, Senior Advocate with Mr. Abhay
Nachinolkar, Mr. Shivam Fadte, Mr. Kabir Sabnis and Mr. H.
Vaze, Advocates for the Petitioner.

Mr. Prashil Arolkar, Additional Government Advocate for
Respondent Nos. 1 and 2.

Mr. Nigel Da Costa Frias with Mr. Vishal Sawant, Advocates
Jor Respondent No. 3. »

CORAM: MANISH PITALE, J.
RESERVED ON: 22" February 2022.
PRONOUCED ON: 2" March 2022.

ORDER:

1.  The petitioner has approached this Court challenging an
order dated 25.10.2021, passed by the respondent no. 2-Goa
Coastal Zone Management Authority (GCZMA), whereby the
GCZMA has reiterated its earlier directions to the petitioner to

demolish all the structures in the property located in Colva village

Page 1 of 30
2" March 2022
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il Ssl‘(‘(f‘h‘. Ciom, /\t.‘t'un’lin;g (o the pettianer, ilic Hugmy’nm! uieler,
passed by the GCZMA, win passed onw review of iis o olies

order, passed by revlew jurisdicion, which was immperiiasibile, and

on this sole ground, the lmpugned order deserves 1o be ger anide,

2. The facws leading up to the Glng of this Wric Petition are
that, this Coure in a Pablic Interese Lidpadon tssued directions to
Authorities, including the GCZMA, 1o ke action againse illegal
constructions in the State of Goa. In pursuance of the same, the
GCZMA caused inquiry to be conducted, On the basis of the
material collected, the GCZMA issued notices for personal
hearing to various partics, including the petitioner herein, The
petitioner was heard on the allegations of construction of illegal
structures in the aforesaid village in the 187" mecting of the
GCZMA, held on 30.10.2018. The petitioner was present
alongwith its Advocate. The GCZMA found that the petitioner
had failed to place on record approvals for the structures in
question and upon taking into consideration survey plans and
documents on record, as well as mapping carriced out by the office
of the Survey Records, it resolved that the petitioner had failed to
justify the existence of the said structures in Colva village and
further resolved to pass demolition order against all the aforesaid

structures of the petitioner in Colva village.

Page 2 of 30
2""March 2022
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3. In pursnance of the same, on 05.12.2018, the GCZMA
issued a  direction under Section 5 of the Environment
(Protection) Act, 1986, read with the Rules framed thereunder,
directing demolition of the aforesaid structures at the cxpense of

the petitioner and for submission of compliance report.

4. Aggricved by the same, the petitioner filed an Appeal before
the National Green Tribunal (NGT) under Section 16 of the
National Green Tribunal Act, 2010 (Act of 2010, for short).
Various grounds of challenge were raised on behalf of the
petitioner. By order dated 03.01.2019, the NGT dismissed the
Appeal, thereby confirming the directions issued by the GCZMA.

5.  Aggrieved by the same, the petitioner filed an Appeal before
the Hon'ble Supreme Court under Section 22 of the Act of 2010.
The said Appeal was dismissed on 18.01.2019, as a consequence
of which, the order/direction issued by the GCZMA on
05.12.2018, attained finality.

6.  The petitioner then filed a Review Application before the
NGT, claiming that there was an error apparent on the face of the
record of the order of the NGT. The petitioner also filed a
Review Application before the GCZMA on 20.01.2019, claiming
that it was filing a procedural review and not a review on the

| merits of the matter. On 01.05.2019, the NGT dismissed the

Page 3 of 30
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Review Application filed by the petitioner. Thercafter, the Review
Application on procedural grounds, filed by the petitioner, came
up for consideration before the GCZMA in its 210" meeting.
The respondent no. 3 opposed the Application filed by the
petitioner and contended that there was no nccessity for re-

hearing the matter.

7. In the 215" meeting of the GCZMA held on 22.10.2019,
the Application filed on behalf of the petitioner was taken for
consideration and it was noted that the petitioner had mainly
raised two issues in the Review Application, claiming procedural
flaws committed by the GCZMA. Firstly, it was claimed that the
quorum of the GCZMA as per the relevant notification was
defective when the 187% meeting was held, and secondly, it was
contended thart a procedural review could be granted because the
GCZMA had ignored vital documents and there was a lapse of
due procedure before arriving at the decision/minutes of the 187%
meeting of the said Authority. Thereafter, further meetings of the
GCZMA were conducted, wherein the petitioner as well as the
respondent no. 3, were heard. Some directions were issued for
checking the structures existing on the ground and after hearing
the parties afresh, in the 253" meeting of the GCZMA held on
04.03.2021, it was found that the ground truthing report

indicated that some structures of the petitioner were constructed

Page 4 of 30
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3%
without approvals (rom the relevant Avthorldes and Llcomdng,
Body, while tn the enthvery, all the strnecren conld o be sald o
be Hlepal, On this basts, 1 was coneluded thae the dectaton ke
by the GOZMA In bs 187" meetng deserved 1o be partly
rescinded and the alleged straetares constraeced by the peditiones,
which were not part ol che approved plang and Tdentified by the
Inspector of Survey and Land Records, were 1o be demolished
and not the entire et of seractures us a whole [0 was alio recorded
that the proceedinps stood  disposed of. The minutes ol the
aforesaid meetng were uploaded on the webslie of the GOZMA,
The petidoner clalms o have downloaded the  sume  on

17.03.2021,

8. Immediately In the next meeting Le. the 254" meedng, of
the GCZMA held on 18,03.2021, 1t was recorded thac upon
deliberadon, it was decided that the partdes would have 10 be
heard on the aspect of procedural review and also on the aspect ag
to in what manner the GCZMA could review It own declston
talens in ity 187" meeting held on 30,10.2018, The minates of
the meeting recorded thae certain lntdeate factn mny not have
been brought to the notee of the Authority and furcher that the
question as o whether the GOZMA had the power (0 review
own dectston wan yet to be declded Gnally, On thin baeils, fresh

notices were lsued to the petitoner ay well an the respondent no,

_Paga ol
YMarah woRY




257

WEA06 OF 2021L.DOC

2K
3 for hcaring on the aspect of maintainability of the Review

Application.

9.  Thereafter, hearings were conducted in various meetings
and ultimately, in the 276" meeting held on 21.10.2021 and
23.10.2021, the GCZMA found that it had no jurisdiction to
entertain the Review Application of the petitioner againse the
decision taken in the 187™ meeting. The GCZMA framed three
issues pertaining to the questions as to whether it had become
funcrus officio after the decision recorded in the 253" meeting;
whether it was justified to review its own decision taken in the
187™ meeting and whether the petitioner had suppressed material
facts about the filing and subsequent dismissal of Appeal filed
before the NGT. The GCZMA found on all the aforesaid three
issues against the petitioner, holding that the directions dated
05.12.2018, issued in pursuance of the decision taken in the 187
meeting, had been confirmed by the dismissal of the Appeals by
the NGT as well as the Supreme Court and also the dismissal of
the Review Application filed by the petitioner before the NGT.
By applying the doctrine of merger, the GCZMA found that the
Review Application preferred by the petitioner alleging

procedural flaws was not maintainable.

Page 6 of 30
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10.  In pursuance of the findings in the 276® mecting of the
GCZMA, the impugned order dated 25.10.2021 was issued,
whereby direction was issued to the petitioner to demolish all the

structures in the aforesaid property in Colva village.

11. The petitioner filed the present Writ Petition before this
Court, claiming that the aforesaid impugned order dated
25.10.2021, issued by the GCZMA, was without jurisdiction as it
amounted to reviewing an order passed in review proceedings. It
was further claimed that upon the procedural review of the
petitioner being granted in the 253™ meeting of the GCZMA, on
facts, it was found that only some additional structures deserved
to be demolished and therefore, the impugned order was wholly
unsustainable. Since it was claimed that the impugned order was
without jurisdiction, it was asserted that the Writ Petition was

maintainable before this Court.

12. On 24.11.2021, this Court issued notices and granted
interim stay of the impugned order dated 25.10.2021.
Thereupon, the respondents entered appearance and filed their

replies and thereafter, the Petition was taken up for hearing.

13. Mr. Nitin Sardessai, learned Senior Counsel appearing for
the petitioner submitted that the impugned order dated

25.10.2021 was passed by the GCZMA wholly without

Page 7 of 30
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jurisdiction, for the reason that it amounted to reviewing of the
order/decision issued by the GCZMA, while cxercising review
jurisdiction. It was submitted that such a review of an order
passed in review proceedings could not be countenanced and
thercfore, the impugned order deserved to be set aside. On this
very ground, it was claimed that the Wric Petition was

maintainable before this Court.

14. The learned Senior Counsel submitted that the procedural
review preferred by the petitioner before the GCZMA was clearly
maintainable in the light of the law laid down by the Supreme
Court in the case of Kapra Mazdoor Ekta Union Vs. Birla
Cotton Spinning and Weaving Mills Ltd. & Another, (2005)
13 SCC 777. By placing reliance on paragraphs 18 and 19 of
the said judgment, it was claimed that the procedural review
belonged to a different category as compared to a réview sought
on merits. It was claimed that the petitioner had brought to the
notice of the GCZMA that there were major procedural flaws
culminating in the 187" meeting in respect of which
order/direction dated 05.12.2018, was passed against the
petitioner. It was submitted that the GCZMA itself appreciated
the procedural flaws and upon obtaining a ground truthing report
found substance in the contentions of the petitioner and thereby,

correctly reviewed its own decision in the 253 meeting. It was

Page 8 of 30
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submitted that such a procedural Review Application was clearly
maintinable, despite dismissal of the Appeals of the petitioner by
the NG as well as the Supreme Court and even upon dismissal
ol the Review Application by the NG

15. It was submitted that the decision of the GCZMA in it
253" meeting came into effect immediately. The minutes of the
said meeting were uploaded on the website and the decision stood
pronounced, published, notitied and communicated as the
petitioner downloaded the same on 17.03.2021. By relying upon
the judgment of the Supreme Court in the case of State Bank of
India & Others Vs. S.N. Goyal, (2008) 8 SCC 92, the learned
Senior Counsel submitted that upon such  publication,
notification and communication of the decision contained in the
minutes of the 253™ meeting of the GCZMA, the said Authority
being a quasi-judicial authority became functus officio and it
could not have taken any further proceedings in the martter, much
less by exercising suo motu jurisdiction.  The learned Senior
Counsel appearing for the petitioner referred to Sections 4, 5 and
15 of the Environment (Protection) Act, as also, Rule 4 of the
Rules framed thereunder and the provisions of the Right to
Information Act, 2005 and Section 4 of the Indian Contract Act,
1872, to contend that the moment the decision/minutes of the

253" meeting stood communicated to the petitioner, no further
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o
proceedings could have been undertaken. Thercfore, the

impugned order dated 25.10.2021, was wholly without

jurisdiction and deserved to be set aside.

16.  As regards the aspect of finality attained by the order dated
05.12.2018, duc to dismissal of the Appeals by the NGT as well
as the Supreme Court. it was submitted that in view of the
Review Application on procedural flaws being entertained by the
GCZMA. no contention regarding finality could be accepred. It
was submitted that when realiey and true facts had come on
record, on account of the ground truthing report abtained by the
GCZMA, leading 1o its decimion i 253" meeting, justice
requirad that the smpugned onder be sex aside. o was emphasized
that in pursance of the dadson aken in the 253" meeting of
the GUZMA, the pottione had  already  demolished  the
offending sdditions] srectures. On dhis basie, it was submitred

that the Wit [ewition doerved 1o be allowed.

7. M Praehdl Amllar, lamed Addidonal Government
Advocare appesred for respondent nos. | and 2. He submitted
that 2 proper interpretation of the provisions of the Environmene
(Protection} Act and the Rules framed thereunder would show
- that the Review Application preferred on the alleged procedural
flaws by the petioner was not finally decided in the 253

Page v of 30
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meeting of the GCZMA, This was evident because no directions
were issaed under Section 5 of the Environment (Protection) Act,
in pursuance ol the said minutes of the meeting, It was
emphasized that when the decision was taken in the 187"
wmeeting of the GCZMA, specific direction was issucd under
Section 5 of the Environment (Protection) Act read with Rule 4
of the Rules, to the petitioner regarding demolition of the entire
structures in the said property. As opposed to this, only the
minutes of the 253" meeting of the GCZMA were uploaded on
the website and no direction or order was issued by the GCZMA
under Section 5 of the Environment (Protection) Act read with
Rule 4 of the Rules. It was at this stage itself, that at the 254
meeting of the GCZMA, it was found that the question of
maintainability of review on procedural flaws preferred by the
petitioner was yet to be decided and hence, notice was issued to
the parties on the said aspect of the matter. After hearing was
conducted on various dates, in the 276" meeting of the GCZMA,
findings were rendered against the pcﬁtioner on three issues,
including the very maintainability of the review on alleged
procedural flaws. Accordingly, it was found that the Review
Application could not be entertained and the said decision taken

in its 276" meeting of the GCZMA resulted in the impugned
order/direction dated 25.10.2021. On this basis, it was
submitted that the contention of the petitioner that the

Page 11 of 30
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tmpugned order dated 25.10.2021 amounts (o reviewing of an
order passed in review Jarisdicton, was fallacious and wholly

unaceeptable,

18.  The learned Additional Government Advocate referred to
the grounds raised in the Appeal filed by the petitioner before the
NGT, as well as before the Supreme Court to emphasize thae all
grounds sought to be agitated under the garb of Review
Application on procedural flaws were already raised and they
stood rejected by the NGT as well as the Supreme Court. In fact,
the Review Application filed before the NGT was dismissed,
thereby indicating that the same grounds were re-agitated under
the garb of procedural flaws. Tt was submitted that on this basis,

the Writ Petition deserved to be dismissed.

19.  Mr. Nigel Da Costa Frias, learned Counsel appearing for
respondent no. 3 i.c. the original complainant, supported the
contentions raiscd on bchalf of respondent nos. 1 and 2. The
learned Counsel took this Court through the grounds of
challenge raised in the Appeal memo filed before the NGT as well
as the Supreme Court. The contents of the Review Application
filed before the NGT were also brought to the notice of this
Court. He also invited attention of this Court to the contents of

the Review Application filed before the GCZMA, in order to

Page 12 of 30
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emphasize that the very same grounds were already raised and
therefore, the Review Application filed by the petitioner by
relying upon the judgment of the Supreme Court in the case of
Kapra Mazdoor Ekta Union Vs. Birla Cotton Spinning and
Weaving Mills Ltd. 8 Another (supra) was wholly misplaced

and it was clearly not maintainable.

20. It was furcther submitted by the learned Counsel appearing
for respondent no. 3 that the minutes of the 253 meeting,
althoilgh uploaded on the website of the GCZMA, did not
amount to an order or a direction as contemplated under Scction
5 of the Environment (Protection) Act read with Rule 4 of the
Rules. It was submitted that the contents of the minutes of the
said meeting did not fructify into an order or direction. Tt was
submitted that av this stage itself, the GCZMA realized that the
question of very maintainability of the Review Application was
yet to be decided and therefore, notices were issued to the parties
and after hearing the pardes, the GCZMA found that the
petitioner had suppressed the fact of dismissal of the Appeal as
well as the Review Application by the NGT and the fact cthat an
Appeal was filed by the petitioner betore the Supreme Court,
which was also dismissed. The GCZMA on this basis found that
there was a merger of the order dated 05.12.2018, passed by the

GCZMA directing demolition of the entire structures in the said

Page 13 of 30
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property with the dismissal of the Appeal by the Supreme Court,
Henee, towas found o the 276" weeting of the GCZMA that the
Review Application claiming - procedural flaws, filed by the
petitioner  way  tselt not maintinable and  therefore,  the
impugned order dated 25.10.2021 was issued. It was subrmitted
that the petitioner was not entitled to rely on any material that
came an record pursuant to the said Review Application preferred
betore the GCZMA and even otl\cr\wisc. the plan that came on
record carried a note that the legality/illegality of the structures
shown in the plan was not known and therefore, the plan could
not be used for any purpose.  Reliance was also placed on the
judgment of the Supreme Court in the case of Kunhayammed &
Others Vs. State of Kerala & Others, (2000) 6 SCC 359 and
Bipromasz Bipron Trading SA Vs. Bharat Electronics Limited
(BEL), (2012) 6 SCC 384.

21.  Having heard the learned Counsel for the rival parties, the
principal contention mised on behalf of the petitioner needs to be
addressed. The said contention is that the impugned order daced
25.10.2021 amounts to review of an order/direction passed by the
GCZMA in a review proceeding, which is impermissible and that
theretore, the impugned order is without jurisdiction. This is the
very contention on the basis of which, the petitioner claims that

the present Writ Petition is maintainable before this Court. A
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necessary concomitant of this contention is that according to the
petitioner, the decision in the 253 mecting of the GCZMA was
an order/dircction of the said Authority, entertaining and
disposing of the Review Application on procedural grounds
moved by the petitioner and that the GCZMA had become
functus officio, upon rendering the said decision in the 253

meeting.

22. In this regard, a perusal of the minutes of the 253" meeting
of the GCZMA becomes necessary. A perusal of the same shows
that there is reference to the Review Application on procedural
grounds moved by the petitioner and the background in which
the proceedings were initiated against the petitioner for removal
of the alleged unauthorized structures in the aforesaid property
and the procedural flaws sought to be highlighted by the
petitioner. The minutes of the said meeting recorded thart after
issuing notice on the Review Application filed by the petitioner,
the GCZMA thought it fit to call for a ground truthing report
concerning the structures in the said property. After referring to
such report, the GCZMA indeed recorded that some structures
were constructed in the absence of approvals of the relevant
Authoritics and the Licensing Body and further, that such
offending structures were required to be demolished and not the

entire set of structures as a whole.
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28 The milnntes of the 253" mecting of the GCZMA were
spned by the Chabrman and the Member Secretary, “Fhere is no
setfous dispute ubour the et thae these minutes were uploaded
on the webstte of the GCZMA,  The petitioner claims that it
downloaded the said minutes of the mecting on 17.03.2021,
According to the petitioner, since the said decision in the form of
minutes of the meeting was uploaded on the website of the
GCZMA, the requirement of the law as laid down by the
Supreme Court in the case of State Bank of India 8 Others V.
S.N. Goyal (supra) stood satisfied, thereby indicating that the
GCZMA as a quasi-judicial Authority, had become funcrus
officio, upon the minutes of the 253" meeting being uploaded on

the website.

24. It was submitted that the uploading of the minutes of the
253 meeting, which also contained the aforesaid decision
pertaining to the Review Application, amounted to publication,
notification and communication of the decision to the petitioner
and the parties concerned, thereby showing that the GCZMA was
rendered funcrus officio, at that very moment. The relevant
portion of the judgement of the Supreme Court in the case of
State Bank of India 8 Others Vs. S.N. Goyal (supra) reads as

follows:
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he pesitan ds lifloiem it it e 1o iipani
piliciad  anithoifiios. While tjiidei fraelic t4f
wibinals v 5 iy tiw JUsiatiie e il
provounce thele ordess on the dlay tled, oy
giasi-fidicial muthorivies dn nor prosessee theis
andery, Soine pildish oy notily thelr vireders o
pcpare atud sign the onders amd comimunicate the
samwe tothe pary caoncerned, A guast- Judicial
athoriny will become fincts ofllclo only when ies
onderis prononnced,  or published/notifled o
commumndcated (pur in the cowse of transmission)
o the pirty concerned, When an order Is made In
anoftice notng dna fle but s not pronounced,
published or commmnicated, nothing prevenes the
authoriy fiom correcting v or altering it for valid
reasons, But once the order v pronounced  or
published —or  notfled  or  communicated,  the
anthortty will become funcuus officio. The order
dated 18-1-1995 mude on an ofllce note, was
neither pronounced, nor published/notificd  nor
communicared, Uherelore, it cannot be said that the
appolnting mythority became funcius officto when it
signed the note dared 14,1,1995,"

25, In this context, the learned Senior Counsel appearing for
the petidoner  referred 1o Seeton 5 of  the  Environment
(Protection) Act read with Rule 4 of the Rules to contend that the
minutes of the 253" meeting, uploaded on the website of the
GCZMA, sadsly the expression “divections” used in the aforesaid
provisions and therelore, the GCZMA, being a quasi-judicial

authority, became funceus oflicio. On this basis it was claimed
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that the GCZMA could not re-open the matter for passing the

impugned order dated 25.10.2021.

26. In this context, it is necessary to refer to Section 5 of the
Environment (Protection) Act, which pertains to powers to give
directions. The said provision mandates that the directions shall
be issued in writing to any person and that such person shall be
bound to comply with such directions. Rule 4 of the Rules
framed under the aforesaid Act specify that any direction issued
under Section 5 shall be in writing and it shall specify the nature
of the action to be taken and the time within which it shall be
complied with by the concerned person. According to the
petitioner, the contents of the minutes of the 253 meeting of the
GCZMA, uploaded on the website were not required to be
followed up with any order or direction and that uploading of
such minutes of the meeting was itself a self-contained order of
the GCZMA. Much emphasis was placed on the fact thar the
minutes of the meeting of the GCZMA contained a decision,
which partly rescinded the decision in the 187" meeting, thereby
showing that nothing further was required to be done. It was
claimed that since the Review Application of the petitioner on
procedural grounds stood partly allowed, no further order or

directions were necessary and the proceedings stood closed.
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27. A pemsal of the tecord of the present case and che manner
in which the GCZMA functions under the Environment
(Protection) Act and Rules framed thereunder, shows cthar afrer
proceedings are recorded in the minutes of the meeting.
depending upon the contents thercof and the decision taken
therein, specific orders/directions are issued under Section 5 of
the Environment (Protection) Act. The record shows that the
decision taken in the 187" meeting of the GCZMA culminated
in directions dated 05.12.2018, issued under Section 5 of the
Environment (Protection) Act and the Rules framed thereunder,
whereby the petitioner was directed to demolish the entire
structures -in the property in question as they were found to be
unauthorized and illegal. It is this direction of the GCZMA,
which was made subject matter of challenge by the petitioner
before the NGT under Section 16 of the Act of 2010. It is an
admitted position that the NGT dismissed the Appeal and the
Appeal filed by the petitioner before the Supreme Court under
-Section 22 of the Act of 2010, against the order of the NGT, was
also dismissed by the Supreme Court. Thus, the directions issued
by the GCZMA against the petitioner under Section 5 of the
Environment (Protection) Acrt attained finality by dismissal of the

Appeal by the Supreme Courrt,
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28, T'he petidoner admitedly filed o Review Application belore
the NGT, which was also dismissed.  The petitioner filed
Review Application belore the GUZMA, clabming that it was a
procedural review, which had nothing to do with the merits of the
macter and clidmed that the GCZMA could entervain the same as
per the law laid down by the Supreme Court in the ¢ase of Kapra
Mazdoor Ekta Unlon Vs. Bitla Cotton Spinning and Weaving
Mills Ltd. 8¢ Another (supra). It is significant that the aspect of
maincainability of such Review Application was for consideration
before the GCZMA and the parties were heard. No doubt, in the
minutes of the 253" meeting of the GCZMA, the Review
Application was considered and a decision was arrived  at,
regarding necessity to demolish some of the structures and not the
entire set of structures in the property in question. Tt was
recorded thar the decision taken in the 187" meeting of the
GCZMA was required to be partly rescinded. The most crucial
part is that no specific directions were issued by the GCZMA in
pursuance of the 253" meeting. The GCZMA did not issuc a
direction under Section 5 of the Environment (Protection) Act, as
it had done by issuing direction dated 05.12.2018, after recording
the minutes of the 187" meeting of the GCZMA. Even if the
GCZMA had recorded that the minutes of the 187 meeting
were required to be partly rescinded, a direction or order partly
modifying the direction dated 05.12.2018 issued under Section 5
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of the Environment (Protection) Act was necessarily required ro
be issued for the process of review initiated by the petitioner to
reach its culmination. Admittedly, no such direction/order was
issued. It is crucial that at this stage, in the 254" meeting itself, it
was rccorded that the question whether, GCZMA had power to
review, was itself open in the backdrop of the fact that the issue
had attained finality by dismissal of the Appeal by the Supreme
Court. It was also recorded that when the aspect of procedural
review was pressed into service on behalf of the petitioner, the
matter having already attained finality, required derailed
consideration. On this basis, notices were issued to the parties on

hearing regarding the maintainability of the Review Application.

29. Pursuant thereto, the parties were heard on various dates
and minutes of such meetings were recorded and also uploaded
on the website of the GCZMA and ultimarely, three specific

issues were framed, which read as follows:

N (1)  Whether the Authority became funcrus
officio after the decision recorded in the
minutes of 253 meeting ?

(2) Whether the Authority has jurisdiction to
review its decision taken at the 187
meering held on 30/10/2018 ?

(3) Whether the applicant/original respondent
suppressed a material fact from  this
Authority  regarding the filing and
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a0, Whitle rendering, Dndingy one the aloresald dhree dssues in
the 276" meeting ol the GOGZMA, 1o was found  that the
petitionee had not approached the GCZMA widh clean hands.
The petddoner having Mled Review Applicadon before the NG,
wity concealed from the GGZMA and thae e was o clear case of
(orwn hundiog on the part of the petitoner. The GCZMA also
found thae the doctrtne of merger elearly applicd because the
pedtioner had  chadlenped  the  decision  dated  05.12.2018,
pertalndng to demolition of the entive steuctures belore the NG'T
in Appeal aud thevealter, upon dismissal of appeal by the NG,
helore the Supreme Court, whete the /\ppcul was also dismissed.
T'he dismissal of the Appeal by the Supreme Court led 1o merger
ol indings and directions ssued by the GCZMA on 05.12.2018.
I 4y alter the 276" weeting of the GCZMA leading to the
impugned order dated 25.12.2021, issued for specific directions
under Seetdon, 5 of the Enviconment (Protection) Ace and Rule 4
of the Rules, thar the Review Application stood dismissed and
that the petitdoner was divected to demolish all the structures on
(l\ic.pmpcr(y. |
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31. Tt is after passing of the impugned order/direction dated
25.10.2021, that it can be said that the Review Application stood
disposed of and the matter pertaining to Review Application
reached its culmination.  The petitioner is not justified in
contending that the uploading of the minutes of the 253
mccting on the website of the GCZMA was cnough to show that
the GCZMA had become fiinctus officio. Once this conclusion
" is reached, the principal contention raised on behalf of the
petitioner that the impugned order dated 25.10.2021 amounts to
a review of an ‘order passed on a Review Application, is wholly
unsustainable. The impugned order dated 25.10.2021, therefore,

cannot be said to be an order without jurisdiction.

32. It also becomes clear that the reliance placed on behalf of
the petitioner on judgement of the Supreme Court in the case of
State Bank of India & Others Vs. S.N. Goyal (supra) is
misplaced. In the said judgment also, in the context of quasi-
judicial authorities, it is laid down that when “an order” of such
an  Authority 'is ' pronounced, published, notified or
communicated, then such an Authority becomes fincrus officio.
‘This Court finds that the minutes of the 253" meeting of the
- GCZMA, although' uploaded on ‘the website may amount to
notification, publication or communication thereof, but since the

minutes of the 'meeting do not have the status of an
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~order/dircection of the GCZMA as a quasi-judicial Authority, the

ratio of the said judgment is inapplicable.

33. There is another important. aspect of the present matter,
which concerns finality of orders in the backdrop of the doctrine
of merger. In the present casc, it is an admitted position that the
direction/order  dated 05.12.2018, issued by the GCZMA
attained finality by dismissal of Appeal by the Supreme Court and
its merger into the order of the Supreme Court. The petitioner
exhausted- the statutory remedies of Appeal before the NGT and
the Supreme Court and met with failure. It is also an admitted

position that the petitioner filed a Review Application before the

NGT, which was also dismissed.

34. Yer, the petitioner filed the aforesaid Review Application
before the original Authority i.e. GCZMA itself, claiming that it
was a procedural review and not a review on merits. Therefore,
this Court examined the grounds raised on behalf of the
petitioner in the Appeal filed before the NGT and the Supreme
Court, as also the grounds raised before the NGT in review and
“thereafter the Review Application filed before the GCZMA. A
perusal of the Appeal Memo filed before the NGT shows that
emphasis of the petitioner was on the aspect that findings

recorded in the survey plan were not justified and that principles
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of natural justice were wicdated and the doorrens frodesced by
the petitionet were not considered. Ta the Ag sl fdord brfome the
Sapreme Comrt aleo, similar grounds of challenge were raioed 204
specific grounds of challenge were raised pertzining 1o alleged
violation of prindples of natral justice, illegal and defective
cotwtiuttion of the GCZMA itsdf, illega! ddegation of powers 15

the GCZMA, the said Authority 2cing in excess of furisdicsion,

’

t‘s.

non-consideration of the material produced by the peditions

3

that the fundamental rights of the petitioner were wiclazed. A

noticed above, the Supreme Coure dismissed the Appea] 25

considering such grounds of Appezl

35. The grounds on which the peddoner sought review before
the NGT also show thar the very same grounds pertzining

- - -

violation of prindples of nanual jusice, iflegal znd defective
constitution of the GCZMA and non-considerztion of mazerizl
were raised on behalf of the peddoner. Even in the Review
Applicadon filed bcfore the GCZMA, in which the pedidoner
claimed that a review was not sought on merits, bur only on
procedural flaws shows thar, again the very same grounds were
raised on behalf of the peddoner. This Court has perused the
Review Application filed by the paidoner allegedly on procedural
flaws and it is found thar the grounds therein are nothing bus

repetition of the grounds raised before the NGT as well as the
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Supreme Court in Appeal as also the grounds raised in the Review
Application before the GCZMA. Thus, it becomes clear that the
petitioner was merely tepeating the grounds of challenge and
there was not an iota of procedural defect demonstrated on behalf
of the petitioner.  Hence, reliance placed on the judgment of
Kapra Mazdoor Ekta Union Vs. Birla Cotton Spinning and
Weaving Mills Ltd. & Another (supra), particularly paragraph
19 thercof, can be of no avail to the petitioner. It is found that
the petitioner was only making desperate attempts to avoid the
directions issued by the GCZMA in the order dated 05.12.2018.
In this connection, it becomes clear that the petitioner is not
justified in contending that this Court ought to look atr the
material that came on record during the process of the Review
Application being considered by the GCZMA, to hold in favour
of the petitioner. This Court is convinced that the findings
rendered by the GCZMA on all the three issues in its 276%
meeting, which ' culminated into the impugned order dated
25.10.2021, are correct and in consonance with the position of
law. Once the direction dated 05.12.2018 attained finality, by
dismissal of the Appeal by the Supreme Court and the doctrine of
merger operated againist the petitioner, there was no question of
the GCZMA entertaining the Review Application. Merely
because some observations were made in the 253 meeting of the

GCZMA, which in fact did not culminate into any order or
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direction, it cannot be said that the same would accrue to the
benefit of the petitioner in the face fact of the findings reached in
the order/direction dated 05.12.2018 issued by the GCZMA,

which had attained finality.

36. After the hearing was over, the learned Senior Counsel for
the petitioner handed over judgment of the Supreme Court in the
case of L. Chandra Kumar Vs. Union of India & Others,
(1997) 3 SCC 261, to contend that judicial review being a part
of the basic structure of the Constitution, jurisdiction of this
Court under Articles 226 and 227 of the Constitution of India
cannot be hampered in any manner.. As against this; the learned
Counsel appearing for the respondent no. 3 placed reliance on
Natural Resources Allocation, In Re, Special Reference No. 1
of 2012 reported in (2012) 10 SCC 1, to emphasize on finality

of orders.

37. There can be no doubt abouf the fact that the jurisdiction
of this Court under Articles 226 and 227 of the Constitution of
India is a special jurisdiction and discretion can be exercised in
special cases in the interest of justice, but, the same would not
stretch to the extent that reliefs can be granted to the petitioner
- herein.  This Court has already disagreed with the principal

grouﬁd of challenge in the present Writ Petition that the
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mpagoned order dated 25102021 amounts o a review ol a
review,  {t is also found that the direction dated 05.12.2018,
issuad  against the petioner  for  demolition of the entire
structures  in property attained  Anality by dismissal of che
petitioner’'s Appeal by the Supremie Court. The inevitable fallout
of the finality of the directions cannot be avoided by the

procedure sought to be adopted by the petitioner.

38. As nowed above, the grounds stated in the Review
Application before the GCZMA, claiming it to be a procedural
review, were identical to the grounds raised by the petitioner on
merits against the order/directon dated 05.12.2018, issued by the
GCZMA, while filing Appeal before the NGT as well as the
Supreme Court. The challenge raised on the very same grounds
stood rejected finally by the Supreme Court. Therefore, there is
no question of miscarriage of justice or any situation warrantng
exercise of discredon in favour of the petitioner in the context of

the impugned order dated 25.10.2021.

39. It is brought to the notice of this Court that a party
claiming to be the original owner of the property, also filed a Writ
Pedton before this Court raising similar grounds against the
directions of the GCZMA. Admittedly, the Petition stood

dismissed and the same also attained finality. This gives an
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impression that the petitioner has undertaken all kinds of steps to
sotmchow avoid the inevitable fallout of the findings of the
GCZMA issued in the order/direction under Section 5 of the
Environment (Protection) Act. The attempt on the part of the
petitioner to claim procedural review before the GCZMA met its
logical end in the impugned order/dircction dated 25.10.2021,
wherein  the Review Application was found to be not
maintainable, thereby leading to directions to the petitioner to

demolish the entire structures in the property in question.

40. The petitioner has failed to make out any case for
interference with the impugned order, passed by the GCZMA,
under writ jurisdiction sought to be invoked in the present
Petition. Hence, the Petition is found to be without any merit

and accordingly, it is dismissed.

MANISH PITALE, ]J.
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